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In  the  Supreme  Court  for  the  Eastern  District  of  Pennsylvania. 

To  the  Honorable  the  Judges  of  the  Supreme  Court,  in  and 
for  the  Eastern  District  of  Pennsylvania.  Sitting  in 
Equity. 

The  City  of  Philadelphia  brings  this  bill  against  the 
Ilonorable  Alexander  Henry,  Mayor  of  the  City  of  Phila¬ 
delphia,  the  Honorable  Oswald  Thompson,  the  Honorable 
Joseph  Allison,  and  the  Honorable  James  E.  Ludlow, 
Judges  of  the  Court  of  Common  Pleas  for  the  County  of 
Philadelphia,  the  Honorable  George  M.  Stroud,  one  of  the 
Associate  Judges  of  the  District  Court  for  the  City  and 
County  of  Philadelphia,  Theodore  Cuyler,  Esq.,  Presi¬ 
dent  of  Select  Council  of  the  City  of  Philadelphia,  Charles 
B.  Trego,  Esq.,  President  of  the  Common  Council  of  said 
city,  acting  as  and  claiming  to  be  Commissioners  to  procure 
the  erection  of  suitable  public  buildings  for  the  accommo¬ 
dation  of  the  Courts  and  public  offices  of  the  City  of  Phila¬ 
delphia. 

And  thereupon  your  orators  complain,  and  say  that  they 
are  a  municipal  corporation,  created  originally  such  by  a 
charter  granted  to  them  by  ^Yilliam  Penn,  the  former  pro¬ 
prietor  and  Governor  of  the  State  of  Pennsylvania,  dated 
the  25th  day  of  October,  1701,  and  by  various  Acts  of 
Assembly  of  the  State  of  Pennsylvania,  the  first  one  where¬ 
of  is  dated  the  11th  day  of  March,  1789,  and  is  entitled  An 
Act  to  incorporate  the  City  of  Philadelphia,  and  the  various 
supplements  thereto,  passed  respectively  on  the  2d  day 
of  April,  1790,  the  8th  day  of  March,  1792,  the  4th  day  of 
April,  1796,  the  18th  day  of  February,  1805,  and  the  2d  day 
of  Februar}^  1854,  the  latter  being  generally  known  as  the 
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Consolidation  Act,  and  to  which  last  mentioned  Act  various 
supplements  have  been  added,  with  all  the  powers,  rights, 
immunities  and  privileges  incident  thereto,  and  necessary 
for  the  government  of  the  territory  included  within  the 
limits  of  the  City  of  Philadelphia. 

That  your  orators  are  the  trustees  and  devisees,  under 
very  many  last  wills  and  testaments  for  public  and  charit¬ 
able  uses,  and  have  created,  from  time  to  time,  agents  and 
officers  to  act  for  the  said  city  in  the  execution  of  the  said 
various  trusts. 

That  your  orators  are  seized  of  large  public  squares,  ex¬ 
tensive  water  and  gas  works,  wharves,  market-houses  and 
landings  from  which  they  derive  income,  and  upon  which 
there  is  a  large  annual  expenditure,  and  for  the  proper 
management  of  which  very  many  officers  and  agents  have 
been  created  by  your  orators. 

That  your  orators  have  provided  and  appropriated  as 
well  for  the  said  officers  and  agents  who  have  the  manage¬ 
ment  and  execution  of  the  said  trusts,  as  of  the  said  squares, 
gas  works,  water  works,  wharves,  market-houses,  and  other 
the  property  of  the  said  city,  various  rooms  and  buildings 
for  their  use  and  accommodation. 

That  the  trustees,  agents  and  officers  aforesaid  are  con¬ 
cerned  in  duties  which  are  local  and  private,  and  that  their 
tenure  of  office,  the  extent  of  their  power,  and  the  accom¬ 
modations  provided  therefor  are  wholly  under  the  control 
and  at  the  will  and  pleasure  of  your  orators,  and  are  not 
the  subjects  of  public  concern  nor  identified  with  the 
common  weal,  and  to  whose  meetings  and  proceedings  the 
public  at  large  have  no  right  of  access,  either  by  law  or 
otherwise,  and  that  said  officers  are  not  under  the  control 
of  the  Commonwealth,  nor  has  the  Commonwealth  any  in¬ 
terest  therein,  nor  the  County  Commissioners,  nor  those 
in  their  stead,  any  concern  in  or  control  over  the  buildings 
they  occupy. 

That  there  has  been,  since  the  time  of  their  incorporation, 
an  administration  of  justice,  in  the  County  of  Philadelphia 
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in  which  county  the  City  of  Philadelphia  is  contained, 
which  has  been  maintained  and  carried  on  in  public  build¬ 
ings,  court-houses,  and  offices  for  the  various  public  officers 
connected  therewith,  and  rendered  necessary  within  the  city 
and  county  of  Philadelphia  by  the  laws  of  this  Common¬ 
wealth,  which  have  been  erected  at  the  cost  of  the  County 
of  Philadelphia,  and  in  rooms  and  buildings  appropriated 
thereto,  and  the  expense  of  which  was  and  has  been  borne 
by  the  inhabitants  of  the  said  county  now  included  in  the 
City  of  Philadelphia,  and  the  repair  and  maintenance  of 
which  are  now  at  the  sole  expense  of  your  orators. 

And  your  orators  further  show  unto  your  honors,  that  by 
an  Act  of  the  General  Assembly  of  the  Commonwealth  of 
Pennsylvania,  passed  the  second  day  of  April,  1860,  a  copy 
whereof,  marked  Exhibit  A.,  is  hereto  annexed,  which 
your  orators  pray  may  be  deemed  and  taken  as  part  of  this 
their  bill,  the  Judges  of  the  Court  of  Common  Pleas,  the 
Judges  of  the  District  Court  for  the  City  and  County  of 
Philadelphia,  the  Mayor,  and  the  President  of  each  branch 
of  Councils,  were  thereby  appointed  Commissioners  to  pro¬ 
cure  the  erection  of  suitable  public  buildings  for  the  ac¬ 
commodation  of  the  courts  and  public  offices  of  the  city 
aforesaid ;  said  buildings  to  be  erected  on  any  part  of  In¬ 
dependence  square  or  Penn  square,  in  said  city. 

And  your  orators  show  unto  your  honors  that  they  did 
not  ask  for  the  passage  of  said  act,  and  they  annex  hereto 
a  copy  of  certain  resolutions  passed  relative  thereto,  marked 
Exhibit  B.,  by  the  Select  and  Common  Councils  of  the  City 
of  Philadelphia,  which  they  pray  may  be  deemed  and  taken 
as  part  of  this  bill. 

And  your  orators  further  show  unto  your  honors,  that 
the  municipal  election  for  Mayor  and  members  of  Councils 
of  said  city  took  place  under  the  provisions  of  said  act  of 
February  2,  1854,  on  Tuesday,  the  first  day  of  May,  1860. 

That  said  Alexander  Henry  was  Mayor  of  the  City  of 
Philadelphia  on  the  second  day  of  April,  1860;  that  his 
term  of  office  expired  on  the  eighth  day  of  May,  1860,  at 
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12  o’clock,  noon ;  and  that  being  re-elected  Mayor  of  said 
city  on  the  first  day  of  May,  1860,  for  two  years  thereafter, 
his  second  term  of  office  commenced  on  Tuesday,  the  eighth 
day  of  May,  1860,  at  12  o’clock,  noon. 

That  on  the  2d  day  of  April,  1860,  one  Oliver  P.  Corn- 
man  was  President  of  the  Select  Council  of  said  city,  and 
continued  such  until  Monday,  the  seventh  day  of  May, 
1860,  at  10  o’clock  A.  M.,  when  his  term  of  office  both  as 
said  President  and  as  a  member  of  said  Council  expired, 
and  from  said  time  he  hath  not  been  a  member  thereof. 

That  on  the  first  day  of  May,  1860,  said  Theodore  Cuyler 
was  duly  elected  a  member  of  the  Select  Council  of  the 
said  city  ;  that  his  term  of  office  as  such  member  commenced 
on  Monday,  the  8th  day  of  May,  I860,  at  10  o’clock,  A.  M., 
and  that  he  was  elected  President  of  said  Select  Council  on 
the  11th  day  of  May,  1860. 

That  Charles  B.  Trego  was  President  of  the  Common 
Council  of  said  city  on  said  2d  day  of  April,  1860,  and 
continued  in  office  until  said  7th  day  of  May,  1860,  at  10 
o’clock,  A.  M.,  when  his  term  of  office  expired ;  that  said 
Charles  B.  Trego  was  elected  a  member  of  said  Common 
Council  on  said  first  day  of  May,  1860;  that  his  term  of 
office  commenced  on  Monday,  the  7th  day  of  May,  1860,  at 
10  o’clock  A.  M.,  and  that  on  the  said  last  mentioned  day 
he  was  elected  President  of  said  Common  Council. 

That  on  said  second  day  of  April,  1860,  the  Honorable 
George  Sharswood  and  the  Honorable  J.  I.  Clark  Hare,  to¬ 
gether  with  the  said  George  M.  Stroud,  were,  and  still  con¬ 
tinue  to  be,  Judges  of  the  District  Court  of  the  City  and 
County  of  Philadelphia,  said  George  Sharswood  being  the 
President  Judge  thereof. 

That  after  the  passage  of  said  act  of  April  2,  1860,  said 
George  Sharswood  and  J.  1.  Clark  Hare,  two  of  the  said 
Judges  of  said  District  Court,  declined  said  appointment  of 
Commissioners,  and  refused  to  act  in  said  capacity,  and 
were  not  present  at  the  organization  of  said  defendants, 
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acting  as  such  Commissioners,  and  declined  taking  any  part 
in  their  proceedings. 

That  said  Oliver  P.  Cornman  hath  never  assumed  the 
functions  of  said  office  of  commissioner,  nor  has  he  ever 
met  or  been  invited  to  meet  said  alleged  Board  of  Commis¬ 
sioners,  nor  has  he  taken  any  part  in  their  deliberations; 
nor  hath  he  ever  resiarned  from  said  office  of  commissioner. 

O 

And  your  orators  further  show  unto  your  honors,  that  more 
than  two  months  have  elapsed  since  the  second  day  of 
April,  1860. 

And  your  orators  further  show  unto  your  honors,  that 
the  administration  of  the  criminal  business  of  said  city  and 
county  is  confided  to  the  judges  of  the  said  Court  of  Com¬ 
mon  Pleas ;  that  said  District  Court  is  purely  a  court  of 
civil  jurisdiction;  and  they  are  advised  that  the  duties 
imposed  upon  all  of  said  judges  by  said  Act  of  April  2, 
1860,  are  not  judicial  in  their  character,  or  amongst  the 
duties  imposed  upon  them  by  any  Act  of  Assembly  of  the 
Commonwealth  of  Pennsylvania,  creating  them  judges,  or 
constituting  said  courts  over  which  they  preside,  or  defining 
the  duties  thereof. 

And  your  orators  further  show  unto  your  honors,  that 
by  said  Act  of  February  2d,  1854,  called  the  Consolidation 
Act,  no  councilman  of  the  said  city  can  at  any  time  be  di¬ 
rectly  or  indirectly  interested  in  any  sale  to  or  contract  for 
supplies  to  be  furnished  to  said  city ;  nor  can  he  make  dis¬ 
bursement  of  corporate  moneys,  nor  audit  the  accounts 
thereof,  nor  perform  any  other  executive  duty  whatever. 

And  your  orators  further  show  unto  your  honors,  that 
said  Independence  Square  was  granted  to  your  orators  by 
the  Commonwealth  of  Pennsylvania,  on  the  29th  day  of 
June,  1818,  for  the  sura  of  $70,000,  and  the  title  thereto 
vested  in  your  orators ;  and  your  orators  annex  and  set 
forth  the  terms  of  said  grant  in  the  Exhibit  hereto  annexed, 
marked  C,  which  they  pray  may  be  deemed  and  taken  as 
part  of  said  bill. 

And  your  orators  further  show  unto  your  honors,  that 
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by  an  Act  of  Assembly,  passed  the  16th  day  of  March, 
1847,  the  Commissioners  of  the  County  of  Philadelphia,  by 
and  with  the  consent  of  the  Select  and  Common  Councils 
of  the  City  of  Philadelphia,  were  authorized  to  erect  a  new 
court  house  for  the  accommodation  of  the  courts  and  county 
officers,  on  part  of  the  State  House  Square,  in  said  City, 

and  said  Select  and  Common  Councils  were  bv  said  Act 
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authorized  to  cause  a  new  City  Hall  to  be  erected  on  any 
other  part  of  the  said  Square ;  the  location  and  erection  of 
said  buildings  to  be  first  approved  by  the  County  Board  of 
said  Philadelphia  County  ;  and  that  by  an  Act  of  Assembly, 
dated  the  2d  day  of  February,  1853,  the  general  Assembly 
of  this  State  ratified,  approved,  and  consented  to  certain 
ordinances  passed  by  the  Councils  of  the  City  of  Philadel¬ 
phia  on  the  5th  day  of  October,  1852,  granting  to  the 
trustees  and  agents  of  the  thirteen  States  or  any  nine  of 
them  who  shall  contribute  the  expense  of  erecting  in  the 
public  square,  adjoining  Independence  Hall  in  said  city,  a 
monument,  commemorative  of  the  Declaration  of  American 
Independence,  the  right  to  occupy  the  necessary  ground  in 
the  said  square  for  that  purpose,  and  for  a  railing  around 
the  same  not  exceeding  sixty  feet  in  diameter,  and  for  the 
purpose  of  maintaining  and  keeping  the  said  monument 
and  railing  in  good  repair. 

And  your  orators  further  show  unto  your  Honors,  that 
said  Penn  Square  is  divided  into  four  separately- enclosed 
and  distinct  parts,  the  intersections  of  said  divisions  being 
caused  by  Market  and  Broad  streets,  which  are  large  pub¬ 
lic  streets  of  the  said  city. 

And  your  orators  further  show  unto  your  Honors,  that 
said  Alexander  Henry,  Theodore  Cuyler,  Charles  B.  Trego, 
Oswald  Thompson,  Joseph  Allison,  James  R.  Ludlow,  and 
George  M.  Stroud,  alleging  themselves  to  be  and  acting  as 
commissioners  under  the  said  act,  held  their  first  meeting 
on  the  twenty-fifth  day  of  May,  1860,  and  at  one  of  the 
meetings  held  by  them  thereafter,  determined  to  erect  upon 
two  of  the  said  separate  parts  and  divisions  of  said  Penn 
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Square,  as  well  the  buildings  and  offices  for  the  transaction 
of  the  local  and  private  business  of  your  orators,  and  the 
various  agents,  trustees,  departments  and  officers  appomted 
by  your  orators,  and  connected  with  the  administration  of 
their  municipal  affairs,  in  order  to  transact  and  carry  on  the 
same,  and  to  whose  meetings  and  proceedings  the  public  at 
large  have  no  right  of  access,  either  by  law  or  otherwise, 
as  also  the  office  of  the  Mayor  of  said  city,  the  chambers  of 
Councils,  the  Courts  for  the  administration  of  justice,  and 
the  various  offices  connected  therewith,  and  the  public 
offices  made  necessary  by  any  acts  of  Assembly  to  be  kept 
and  maintained  in  said  city. 

And  your  orators  further  show  unto  your  Honors,  that 
some  of  the  said  persons  claiming  to  act  as  such  commis¬ 
sioners,  allege  'and  maintain  that  they  ought  not  and  have 
no  right  to  locate  said  buildings  upon  said  Independence 
Square  or  any  part  thereof,  under  the  provision  of  said 
act  of  April  2,  1860,  by  reason  of  the  terms  of  the  grant 
thereof  to  the  said  city,  as  also  by  reason  of  the  erection  of 
said  contemplated  monument,  and  that  they  are  compelled 
to  locate  the  same  on  the  said  Penn  Square,  and  they  annex 
hereto  a  copy  of  the  resolutions  passed  by  said  Commission¬ 
ers  relative  thereto,  marked  Exhibit  D,  which  they  pray  may 
be  deemed  and  taken  as  part  of  this  Bill,  which  resolutions 
were  passed  by  four  of  said  defendants  voting  therefor,  and 
three  against  the  same.  ' 

And  your  orators  further  show  unto  your  Honors,  that 
at  a  meeting  of  said  defendants,  acting  as  said  alleged  Com¬ 
missioners,  held  in  the  month  of  July,  1860,  all  of  said 
defendants  being  present,  four  of  said  defendants,  to  wit,  the 
Honorable  Oswald  Thompson,  the  Honorable  Joseph  Allison, 
the  Honorable  George  M.  Stroud,  and  Charles  B.  Trego, 
Esq.,  voted  and  resolved,  that  all  of  said  buildings,  whether 
connected  with  the  private,  municipal,  and  local  business  of 
your  orators,  or  for  the  accommodation  of  said  courts  and 
public  offices,  should  be  so  located  in  two  of  the  parts  or 
divisions  of  said  Penn  Square  ;  and  three  of  said  defendants 
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to  wit,  the  Honorable  Alexander  Henry,  the  Honorable 
James  E.  Ludlow,  and  Theodore  Cayler,  Esq.,  then  and  there 
voted  in  opposition  thereto. 

And  your  orators  further  show  unto  your  Honors,  that  by 
the  third  section  of  an  Act  of  Assembly  passed  the  twenty- 
first  day  of  April,  1858,  it  is  provided  that  no  debt  or  con¬ 
tract  thereafter  incurred  or  made,  shall  be  binding  upon  the 
city  of  Philadelphia,  unless  authorized  by  law  or  ordinance, 
and  an  appropriation  sufficient  to  pay  the  same  be  pre¬ 
viously  made  by  councils. 

And  your  orators  are  advised  and  aver,  that  according  to 
the  plain  intent  and  meaning  of  the  act  of  April  2,  1860, 
the  said  contract  for  the  erection  of  said  public  buildings 
must  be  made  with  the  city  of  Philadelphia  according  to 
the  provisions  of  existing  laws  governing  such  contracts, 
and  that  according  thereto  such  contract  must  be  preceded 
by  an  appropriation  duly  made  by  Councils;  and  if  such 
appropriation  to  meet  the  amount  of  such  contract  shall  be 
made  by  means  of  a  loan,  such  loan  must  be  made  in  com" 
pliance  with  the  said  acts  of  Assembly  regulating  city  loans* 

Whereas  your  orators  are  informed  and  aver,  that  the 
said  defendants  threaten  and  intend  to  cause  the  said  ju¬ 
dicial  and  municipal  buildings  to  be  erected,  and  to  procure 
or  attempt  to  procure  the  contract  therefor  to  be  made  by 
your  orators  without  any  such  previous  appropriation  by 
Councils,  and  in  express  violation  of  the  said  acts  of  April 
2ist,  1858,  and  the  said  act  of  Feb.  2,  1854. 

And  your  orators  further  show  unto  your  Honors,  that 
by  said  act  of  April  2,  1860,  it  is  further  provided,  the 
Council  of  said  city  shall  in  each  and  every  year  after  the 
passage  of  the  said  act  in  fixing  the  rate  of  tax  for  city  pur¬ 
poses,  add  such  an  amount  as  will  enable  them  to  raise  a 
sum  equal  to  the  thirtieth  part  of  the  cost  of  carrying  said 
act  into  effect,  to  be  invested  in  the  manner  usual  with  the 
sinking  fund  of  said  city. 

And  your  orators  further  show  unto  your  Honors,  that  by 
the  levy  of  said  tax  and  its  investment  as  a  sinking  fund. 
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an  amount  sufficient  to  pay  said  loan  will  be  raised  witliin 
13  years  from  the  issuing  of  said  loan. 

And  your  orators  further  show  unto  your  Honors,  that 
under  the  charter  of  said  city  and  the  various  acts  of  As¬ 
sembly  passed  in  relation  thereto,  the  legislative  powers  of 
the  said  city  are  exclusively  vested  in  the  Select  and  Com¬ 
mon  Councils  thereof;  that  the  sole  power  of  adjusting  the 
rates  and  levying  the  taxes  for  municipal  purposes  is  vested 
in  your  orators,  and  that  under  the  provisions  of  the  said 
act  of  February  18,  1854,  called  the  Consolidation  Act,  no_ 
money  shall  thereafter  be  borrowed  on  the  faith  and  credit 
of  said  city,  unless  the  ordinance  or  other  authority  au¬ 
thorizing  the  same  shall  have  been  introduced  at  one  stated 
meeting  of  the  Common  Council,  and  the  draft  thereof  pub¬ 
lished  in  two  newspapers  of  said  city  daily  for  five  weeks 
before  its  final  consideration  and  passage,  and  that  no  loans 
shall  be  authorized  without  a  vote  of  two  thirds  of  the 
whole  number  of  each  of  the  Councils  of  said  city. 

And  your  orators  further  show  unto  you  Honors,  that  the 
said  defendants,  acting  as  such  Commissioners,  threaten  and 
intend  to  locate  the  said  buildings,  whether  public  or  con¬ 
nected  with  the  private  and  local  afiairs  of  your  orators,  and 
to  determine  upon  and  adopt  a  plan  therefor,  and  award  the 
contract  in  relation  thereto  and  prepare  the  same,  and  ascer¬ 
tain  the  amount  of  expenses  necessary  to  carry  said  act  into 
effect,  and  cause  the  said  contract  to  be  executed,  and  re¬ 
quire  the  Mayor  of  the  said  city  to  borrow  the  amount 
necessary  for  the  payment  thereof,  without  consulting  your 
orators,  or  obtaining  their  assent  thereto,  or  procuring  the 
passage  of  any  ordinance  on  the  part  of  said  Select  and 
Common  Councils  approving  of  the  same,  or  assenting 
thereto,  or  directing  the  amount  to  be  expended  therein,  or 
authorizing  the  loan  for  the  payment  thereof. 

And  your  orators  are  advised  and  aver  that  the  office  of 
the  Mayor  of  said  City,  and  the  Chambers  of  the  Select  and 
Common  Councils  of  said  City,  as  well  as  the  buildings  and 
offices  for  the  transaction  of  the  private  and  local  business 
L.— 2 


10 


of  your  oratorSj  are  not  public  buildings  and  public  offices 
vfitMii  tbe  meaning  of  said  Act. 

And  your  orators  annex  hereto  an  advertisement  for 
plans  and  estimates  for  said  buildings,  inserted  by  said  de¬ 
fendants  in  the  daily  newspapers  of  the  city  of  Philadelphia, 
marked  Exhibit  E,  which  they  pray  may  be  deemed  and 
taken  as  part  of  this  bill. 

And  your  orators  aver  and  charge  that  said  Act  of 
Assembly,  passed  the  2d  day  of  April,  1860,  is  contrary  to 
the  Constitution  of  this  State,  and  void; — that  since  the 
passage  of  the  said  Act,  the  authority  of  the  persons  therein 
named  as  Commissioners  hath  become  inoperative  and 
void  ;~that  said  defendants  have  not  been  duly  organized 
as  such  Commissioners,  and  are  not  vested  with  the  powers 
contained  in  said  Act,  and  that  their  acts  and  doings  there¬ 
under  have  been  in  contravention  thereof,  and  illegal  and 
void. 

And  your  orators  further  show  unto  your  Honors,  and 
aver  and  charge,  that  unless  said  defendants,  acting  as 
such  Commissioners,  are  restrained  by  tbe  order  of  this 
Honorable  Court,  great  and  irreparable  loss  and  damage 
will  be  sustained  by  your  orators ; — that  the  buildings  and 
offices  already  appropriated  by  your  orators,  as  well  for 
public  buildings  and  offices  as  for  the  local  and  private 
business  of  your  orators,  will  be  rendered  worthless  and 
useless; — that  a  large  public  debt  will  be  added  to  the 
already  large  debt  due  by  your  orators; — that  on  account 
of  the  doubts  existing  as  to  the  power  and  authorities  of 
the  persons  named  as  Commissioners  in  said  Act,  and  espe¬ 
cially  to  create  and  authorize  a  loan  under  the  terms 
thereof,  any  loan  so  raised,  under  the  supposed  authority 
therein  contained,  would  sell  at  a  greatly  depreciated  price, 
and  involve  your  orators  thereby  in  great  loss  and  damage. 

To  the  end,  therefore,  that  the  said  defendants  may,  if 
they  can  show  why  your  orators  should  not  have  the  relief 
hereby  prayed,  and  may,  upon  their  several  and  respective 
corporal  oaths,  and  according  to  the  best  and  utmost  of  their 
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several  and  respective  knowledge,  remembrance,  informa¬ 
tion,  and  belief,  full,  true,  direct,  and  perfect  answer  make 
to  this  bill. 

And  that  the  said  defendants,  and  each  and  every  of 
them,  may  be  perpetually  enjoined  and  restrained  from 
acting  as  Commissioners  under  the  said  Act,  or  meeting  as 
such,  or  attempting  to  carry  out  the  provisions  thereof;  and 
that  the  said  Alexander  Henry,  Charles  B.  Trego,  Oswald 
Thompson,  Joseph  Allison,  James  E.  Ludlow,  and  Greorge 
M.  Stroud  may  be  perpetually  enjoined  from  meeting  with 
the  said  Oliver  P.  Cornman,  Greorge  Sharswood,  and  J.  I. 
Clark  Hare,  for  the  purpose  of  organizing  or  attempting  to 
organize  a  Board  of  Commissioners  under  the  said  Act,  or 
carrying  out  any  of  the  powers,  authorities  or  provisions 
mentioned  therein  or  conferred  thereby;  and  that  the  said 
Alexander  Henry,  Theodore  Cuyler,  Charles  B.  Trego, 
Oswald  Thompson,  Joseph  Allison,  James  E.  Ludlow,  and 
George  M.  Stroud  may  be  perpetually  enjoined  from  meet¬ 
ing  with  the  said  George  Sharswood  and  J.  I.  Clark  Hare, 
for  the  purpose  of  organizing  or  attempting  to  organize  a 
Board  of  Commissioners  under  the  said  Act,  or  carrying 
out  any  of  the  powers,  authorities  or  provisions  mentioned 
therein  or  conferred  thereby ;  and  that  the  said  defendants, 
and  each  and  every  of  them,  may  be  perpetually  enjoined 
from  locating,  as  well  any  public  buildings  and  offices,  as 
the  buildings  and  offices  necessary  for  the  local  and  pri¬ 
vate  business  of  your  orators,  on  said  Penn  Square,  or 
Independence  Square,  or  either  of  them,  or  any  part  thereof, 
and  from  advertising  for  plans  and  estimates  of  costs  of 
any  such  proposed  buildings,  and  awarding  any  contract 
therefor,  or  any  part  thereof,  and  from  preparing  such 
contract  and  causing  the  same  to  be  executed,  and  from 
requiring  the  Mayor  of  the  said  city  to  borrow  the  amount 
necessary  for  the  erection  of  the  said  proposed  buildings ; 
and  that  the  said  Alexander  Henry  may  be  perpetually 
enjoined  from  borrowing  the  amount  necessary  for  the 
payment  of  said  loan,  and  publishing  proposals  therefor. 
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And  tliat  tlie  said  Act  of  Assembly,  of  April  2d,  1860 
may  be  declared  contrary  to  the  Constitution  of  Pennsylva¬ 
nia,  and  void,  and  of  no  effect. 

May  it  please  your  Honors  to  grant  unto  your  orators 
not  only  the  Commonwealth’s  Writ  of  Injunction,  issu¬ 
ing  out  of,  and  under  the  seal  of  this  Honorable  Court,  to 
be  directed  unto  the  said  defendants,  to  restrain  them  from 
acting  as  Commissioners  under  the  said  Act,  or  meeting  as 
such,  or  attempting  to  carry  out  the  provisions  thereof,  as 
also  to  restrain  the  said  Alexander  Henry,  Charles  B,  Trego, 
Oswald  Thompson,  Joseph  Allison,  James  E.  Ludlow,  and 
George  M.  Stroud,  from  meeting  with  the  said  Oliver  P. 
Cornman,  George  Sharswood,  and  J.  I.  Clark  Hare,  for  the 
purpose  of  organizing  or  attempting  to  organize  a  Board  of 
Commissioners  under  the  said  Act,  or  carrying  out  any  of 
the  powers,  authorities,  or  provisions  mentioned  therein,  or 
conferred  thereby,  as  also  to  restrain  the  said  Alexander 
Henry,  Theodore  Cuyler,  Charles  B.  Trego,  Oswald  Thomp¬ 
son,  Joseph  Allison,  James  E.  Ludlow,  and  George  M. 
Stroud,  from  meeting  with  the  said  George  Sharswood  and 
J.  I.  Clark  Hare,  for  the  purpose  of  organizing  or  attempt¬ 
ing  to  organize  said  Board  of  Commissioners  under  the  said 
Act,  or  carrying  out  any  of  the  powers,  authorities,  or  pro¬ 
visions  mentioned  therein,  or  conferred  thereby  ;  as  also  to 
restrain  said  defendants,  and  each  and  every  of  them,  from 
locating  as  well,  any  public  buildings  and  offices,  as  the 
buildings  and  offices  necessary  for  the  local  and  private 
business  of  the  complainants,  on  Penn  Square,  or  Independ¬ 
ence  Square,  or  either  of  them,  or  any  part  thereof,  and  from 
advertising  for  plans  and  estimates  of  costs  of  any  such  pro¬ 
posed  buildings,  and  awarding  any  contract  therefor,  or 
any  part  thereof,  and  from  preparing  such  contract,  and 
causing  the  same  to  be  executed,  and  from  requiring  the 
Mayor  of  the  said  City  to  borrow  the  amount  necessary  for 
the  erection  of  said  proposed  buildings,  as  also  to  restrain 
the  said  Alexander  Henry,  as  Mayor  of  the  said  City,  from 
borrowing  the  amount  necessary  for  the  payment  of  said 
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loan,  and  publishing  proposals  therefor,  as  also  a  writ  of 
subpoena  to  be  directed  to  the  said  Alexander  Henry,  Os¬ 
wald  Thompson,  Joseph  Allison,  James  H.  Ludlow,  George 
M.  Stroud,  Theodore  Cujler,  and  Charles  B.  Trego,  thereby 
commanding  them  on  a  certain  day,  and  under  a  certain  pain 
therein  to  be  limited,  personally  to  be  and  appear  before 
your  Honors  in  this  Honorable  Court,  and  then  and  there 
full,  true,  direct,  and  perfect  answer  make  to  all  and  singular 
the  premises,  and  further  to  stand  to  perform  and  abide  such 
further  order,  direction,  and  decree  therein,  as  to  your  ora¬ 
tors  shall  seem  meet. 

And  your  orators  shall  ever  pray,  &c., 

CHARLES  E.  LEX, 
Solicitor  of  the  City  of  Philadelphia. 


EXHIBIT  A. 


AN  ACT  providing  for  the  erection  of  Public  Buildings  in 

the  City  of  Philadelphia, 

Section  1.  Be  it  enacted,  &c.,  That  the  Jnges  of  the 
Court  of  Common  Pleas,  the  Judges  of  the  District  Court 
for  the  City  and  County  of  Philadelphia,  the  Mayor,  the 
President  of  each  branch  of  Council,  be  and  they  are 
hereby  appointed  Commissioners  to  procure  the  erection  of 
suitable  public  buildings  for  the  accommodation  of  the 
Courts  and  public  offices  of  the  city  aforesaid ;  said  build¬ 
ings  to  be  erected  on  any  part  of  Independence  Square,  or 
Penn  Square,  in  said  city.  Provided,  that  Independence 
Hall  shall  not  be  in  any  manner  affected  thereby. 

Section  2.  That  the  said  Board  of  Commissioners  shall 
meet  within  two  months  after  the  passage  of  this  Act,  and 
organize  by  the  election  of  a  President,  and  the  appoint¬ 
ment  of  a  Secretary,  who  shall  be  one  of  their  number. 

Section  3.  That  it  shall  be  the  duty  of  said  Board  to 
advertise  in  at  least  two  daily  newspapers  published  in  said 
city,  for  four  weeks,  for  plans  and  estimates  of  cost  of  the 
proposed  buildings,  and  they  shall,  within  four  months 
after  their  first  meeting,  determine  upon  and  adopt  a  plan, 
and  award  the  contract  to  one  or  more  persons,  who  shall 
thereupon  enter  into  a  contract  with  the  said  City  of  Phila¬ 
delphia,  and  shall  proceed  under  the  direction  of  said  Board 
to  erect  said  buildings,  and  fit  them  up  for  the  reception  of 
the  Courts  and  public  offices. 

Section  4.  That  the  said  Commissioners  shall  prepare  a 
contract,  the  terms  of  which  shall  be  published  at  the  time 
of  advertising  for  the  proposals  for  building,  they  shall 
provide  terms  of  payment,  and  fix  the  amount  and  kind  of 
securit}^,  and  approve  the  same  upon  the  execution  of  the 
contract. 
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Section  5.  That  as  soon  as  the  contract  for  said  build¬ 
ings  shall  be  entered  into,  and  the  amount  of  the  expenses 
of  the  carrying  this  Act  into  effect  can  be  ascertained,  the 
said  Commissioners  shall  require  the  Mayor  of  the  said 
City  of  Philadelphia  to  borrow  the  amount  necessary  for 
the  payment  thereof,  and  he,  the  said  Mayor,  shall  publish 
proposals  for  a  loan,  to  be  styled  the  Building  Loan  of  the 
City  of  Philadelphia,  redeemable  in  thirty  years  after  date, 
at  an  interest  of  six  per  cent,  per  annum  upon  the  usual 
terms.  Provided,  the  said  loan  shall  be  clear  of  State  tax. 

Section  6.  That  the  Certificates  for  said  loan  shall  be 
issued  as  required  for  the  purpose  of  paying  for  said  build¬ 
ings,  in  sums  not  less  than  one  hundred  dollars,  and  the 
proceeds  thereof  shall  be  and  remain  in  the  treasury,  sub¬ 
ject  to  the  order  of  the  said  Board  of  Commissioners  for 
the  purpose.  Provided,  that  every  warrant  of  the  said 
Commissioners  shall  be  countersigned  and  approved  by  the 
City  Controller,  in  like  manner  as  other  drafts  on  the 
Treasury. 

Section  7.  That  for  the  redemption  of  the  said  loan,  it 
is  hereby  provided,  that  the  Council  of  said  City  shall,  in 
each  and  every  year  after  the  passage  of  this  Act,  in  fixing 
the  rate  of  tax  for  City  purposes,  add  such  an  amount  as 
will  enable  them  to  raise  a  sum  equal  to  the  thirtieth  part 
of  the  cost  of  carrying  this  Act  into  efiect ;  and  such  sums 
shall  annually  be  invested  in  the  said  loan,  or  in  other 
stocks  of  said  City,  as  a  sinking  fund  for  the  redemption  of 
the  said  loan,  unless  sooner  bought  up  or  extinguished  by 
the  said  City ;  and  the  Commissioners  of  the  sinking  fund, 
as  now  established  by  existing  laws  and  ordinances,  shall 
take  charge  of  the  loans  herein  provided  for  to  be  redeemed, 
and  of  the  sinking  fund  herein  created. 

Section  8.  That  the  last  paj^ment  shall  not  be  made  for 
the  construction  of  said  buildino-s  until  the  Chief  Eng^ineer 
and  Surveyor  of  the  said  City  shall  certify  that  the  said 
buildings  have  been  constructed  in  accordance  with  the 
contract  or  contracts ;  at  which  time  the  duties  and  func- 
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tions  of  the  Commissioners  created  by  the  first  section 
hereof  shall  cease  and  terminate. 

Section’  9.  That  if  the  buildings  herein  authorized  to 
be  erected,  should,  in  the  judgment  of  the  said  Commission¬ 
ers,  be  erected  on  any  other  portion  of  Independence 
Square  than  that  now  occupied  by  the  Court  Houses  and 
Public  Offices,  then  the  said  Commissioners  are  hereby 
empowered  to  contract  for  the  removal  of  the  present  Court 
Houses  and  Public  Offices  immediately  upon  the  comple¬ 
tion  of  the  new  buildings,  excepting  Independence  Hall  as 
aforesaid. 

Approved  April  2d,  A.  D.  1860. 

EXHIBIT  B. 

Resolution  relative  to  the  commission  to  erect  buildings : 

Resolved^  By  the  Select  and  Common  Councils  of  the 
City  of  Philadelphia,  That  the  councils  of  the  city  are  the 
lawful  and  proper  representatives  of  the  city  of  Philadel¬ 
phia,  without  whose  consent  and  approval  the  public  build¬ 
ings  of  the  city  should  not  be  erected,  nor  the  debt  to  be 
contracted  therefor,  be  incurred. 

Resolved.  That  the  Act  of  Assembly  of  April  2d,  1860, 
is  dangerously  violative  of  the  rights  and  security  of  the 
tax-payers  of  the  city  of  Philadelphia,  since,  without  re¬ 
quiring  the  consent  of  the  representatives  of  the  people  in 
councils,  it  empowers  nine  commissioners,  of  whom  but  two 
are  members  of  councils,  to  construct  the  public  buildings 
of  the  city,  at  a  place  to  be  chosen  by  themselves,  at  a  cost 
unlimited,  and  to  issue  the  bonds  of  the  city  therefor;  and 
peremptorily  commands  the  city  councils,  without  the  lib¬ 
erty  of  deliberation  and  dissent,  to  raise,  by  taxes  on  the 
citizens  and  their  property,  the  moneys  requisite  to  pay  the 
interest  and  principal  of  said  debt. 

Resolved,  That  should  it  be  made  manifest  that  said  com¬ 
missioners  intend  to  proceed  to  erect,  or  contract  for  the 
erection  of  such  buildings,  or  to  require  the  Mayor  to  issue 
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the  city  bonds  for  such  purpose,  it  shall  be  the  duty  of  the 
Solicitor,  and  he  is  hereby  authorized  and  instructed  to 
commence  proceedings  in  the  Supreme  Court  of  Pennsyl¬ 
vania,  to  test  the  validity  of  the  powers  of  said  commis¬ 
sioners,  and  to  restrain  their  action. 

CHAS.  B.  TREGO,  President  of  Common  Council. 

Attest — J.  Barclay  Harding,  Clerk  of  Select  Council. 

THEO.  CUYLER,  President  of  Select  Council. 

Approved  this  Eighteenth  day  of  July,  Anno  Domini 
one  thousand  eight  hundred  and  sixty  (A.  D.  1860). 

ALEXANDER  HENRY, 
Mayor  of  Philadelphia. 


EXHIBIT  C. 

Deed  of  William  Eindlay,  Governor  of  Pennsylvania, 
reciting  that  in  consideration  of  $70,000,  paid  by  the  City 
of  Philadelphia  to  the  Commonwealth  of  Pennsylvania,  he 
did,  &c.,  grant  unto  “the  mayor,  aldermen,  and  citizens  of 
Philadelphia,  in  fee  simple,  the  State  House  square ;  pro¬ 
vided  always,  nevertheless,  that  no  part  of  the  ground 
hereby  granted,  lying  to  the  southward  of  the  State  House, 
within  the  wall  as  it  is  now  built,  be  made  use  of  for  erect¬ 
ing  any  sort  of  buildings  thereon,  but  that  the  same  shall 
be  and  remain  a  public  green  and  walk  forever.” 

Deed  dated  June  29,  1818,  and  recorded  in  Deed  Book 
M.  R.,  No.  20,  page  241. 


L. —  3 
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EXHIBIT  D. 

1.  That  the  Act  of  Assembly  authorizing  the  erection 
of  public  buildings  by  this  Board,  contemplates  all  these 
buildings  to  be  erected  on  one  and  tbe  same  square,  and 
does  not  authorize  a  part  to  be  placed  on  one  square,  and 
another  part  on  the  other  of  the  squares  named  therein. 

2.  That  the  city  of  Philadelphia,  by  ordinance,  and  the 
State  of  Pennsylvania,  by  Act  of  Assembly,  having  invited 
the  original  States  of  the  Union  to  co-operate  in  the  erec¬ 
tion,  upon  Independence  square,  of  a  fitting  monument  in 
memory  of  the  signers  of  the  Declaration  of  Independence, 
and  this  invitation  having  been  accepted,  and  a  spot  whereon 
to  erect  such  monument  having  been  selected  by  delegates 
appointed  for  that  purpose,  the  honor  of  the  city  and  Com¬ 
monwealth  is  pledged  to  abstain  from  any  use  of  the  square 
which  may  interfere  with  the  fullest  view  of  such  a  monu¬ 
ment  when  completed. 

3.  That  there  is  no  space  on  any  of  the  unoccupied  por¬ 
tion  of  Independence  square,  upon  which  the  erection  of 
the  proposed  public  buildings,  or  any  one  of  them,  would 
not  greatly  obstruct  the  view  and  mar  the  effect  of  the  con¬ 
templated  monument. 

4.  That  the  choice  of  the  Commissioners  being  restricted  by 
the  Act  of  Assembly  to  either  Independence  square  or  Penn 
square,  Penn  square  is  hereby  selected  as  the  site  for  the 
erection  of  all  the  public  buildings  authorized  by  the  same. 

The  question  being  upon  the  first  resolution,  Mr.  Cuyler 
called  for  the  yeas  and  nays,  which  resulted  as  follows : 

Yeas- — Judges  Stroud,  Allison,  and  Thompson,  and  Mr. 
Trego— 4. 

Nays — Judge  Ludlow,  and  Messrs.  Cuyler  and  Henry — 3. 

So  the  resolution  was  carried. 

The  question  being  upon  the  second  resolution,  the  same 
vote  was  given.  So  the  second  resolution  was  adopted. 

^The  third  and  fourth  resolutions  were  similarly  adopted. 
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EXHIBIT  E. 

Notice  to  Builders. 

The  Board  of  Commissioners,  under  an  act  of  Assembly 
entitled  “An  Act  providing  for  the  erection  of  Public 
Buildings  in  the  City  of  Philadelphia,”  approved  April  2, 
1860,  hereby  invite  plans  and  estimates  of  cost  for  the 
buildings  proposed  to  be  erected.  These  buildings  are  de¬ 
signed  for  the  accommodation  of  the  Courts  of  Justice  and 
their  appropriate  offices,  and  the  several  offices  of  record  of 
the  county,  and  also  for  the  accommodation  of  the  several 
departments  and  offices  of  the  municipal  government  of  the 
city  of  Philadelphia. 

They  are  to  be  placed  on  Penn  square  ;  the  buildings  for 
the  courts,  &c.,  on  the  northwestern  section,  and  those  for 
the  municipal  government,  on  the  northeastern  section  of 
said  square. 

A  statement  in  detail  of  the  extent  of  accommodation 
required  for  the  respective  departments  and  offices  to  be 
located  in  these  buildings  has  been  printed,  and  persons  de¬ 
signing  to  prepare  plans  are  hereby  referred  for  copies  to 
any  of  the  Board  of  Commissioners. 

Ground  plans,  sections,  elevations,  and  perspective  views 
of  each  building  will  be  requisite,  accompanied  with  clear 
and  full  explanations. 

The  estimates  are  to  be  accompanied  by  complete  speci¬ 
fications,  and  with  explanations  of  the  whole  so  simple, 
minute,  and  full,  that  they  may  be  readily  comprehended 
by  persons  not  specially  instructed  in  architecture. 

The  said  plans,  estimates,  and  specifications  to  be  directed 
to  the  President  of  the  Board,  and  furnished  before  the 
first  day  of  September,  A.  D.  1860. 

Each  person  submitting  a  plan  must  indicate  the  materials 
to  be  employed  in  constructing  the  buildings  under  his 
plans. 
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No  compensation  will  be  awarded  or  paid  by  the  Com¬ 
missioners  for  the  plans  to  be  submitted,  as  hereby  invited, 
until  the  means  of  carrying  the  said  act  of  Assembly  into 
effect  shall  be  provided,  in  accordance  with  its  terms. 

ALEXANDER  HENRY,  President, 
James  R.  Ludlow,  Secretary. 

Philadelphia^  July  11,  1860. 


ArgLiinent. 


Care  has  been  taken  in  the  preparation  of  the  bill  filed, 
to  present  the  various  and  grave  questions  which  arise  for 
the  determination  of  the  Court  under  the  Act  of  April  2d, 
1860,  affecting  deeply  the  interests  of  the  City  of  Philadel¬ 
phia  and  the  rights  secured  to  her  by  her  charter.  The 
Act  proposes,  as  construed  by  the  Commissioners,  without 
the  assent  of  the  city,  to  involve  her  in  great  expense.  It 
entrusts  extraordinary  powers  to  a  few  individuals,  and 
places  the  credit  of  the  city  in  their  hands  to  an  unlimited 
extent.  Of  course,  in  the  discussion  of  the  present  case,  no 
imputation  whatever  is  intended  to  be  cast  against  the 
honorable  and  high-minded  gentlemen  who  are  the  defend¬ 
ants  in  the  present  bill,  their  honesty,  integrity,  character, 
or  ability.  But  it  is  submitted  that  the  precedent  estab¬ 
lished  by  this  Act  is  a  dangerous  one,  and,  should  the 
experiment  succeed,  larger  and  more  extraordinary  powers 
may,  at  the  will  of  the  Legislature,  be  entrusted  to  those 
who  are  less  worthy  of  confidence  and  esteem. 

The  Act  designates  certain  persons  and  classes  of  persons 
as  Commissioners  to  procure  the  erection  of  suitable  public 
buildings  for  the  accommodation  of  the  Courts  and  public 
officers  of  the  city  of  Philadelphia.  This  Act  was  passed 
without  any  request  for  its  passage,  on  the  part  of  the  con¬ 
stituted  authorities  of  the  city. 

The  Commissioners  may  be  considered  as  individuals 
designated  by  their  titles  of  office,  or  as  classes;  if  the  latter, 
then  these  are  divided  as  follows  :  The  Judsres  of  the  Court 

O 

of  Common  Pleas  forming  one,  the  Judges  of  the  District 
Court  another,  the  ]vIayor  another,  and  the  Presidents  of 
each  branch  of  the  City  Councils  a  fourth  and  a  fifth  class. 
Lender  either  view,  the  oriranization  had  is  defective. 

7 
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The  complainants  submit  that  the  functions  of  said 
Commissioners,  and  said  Commission  itself,  became  inop¬ 
erative  and  void,  for  the  following  reasons  :  The  term 
of  office  of  three  of  the  constituent  parts  came  to  an  end 
before  even  a  meeting  of  the  Commissioners  was  held.  The 
office  of  the  Mayor,  and  of  the  two  Presidents  of  Councils, 
ceased  in  the  early  part  of  May,  and  there  is  no  provision 
in  the  Act  by  which  the  powers  conferred  in  the  Act  de¬ 
volve  upon  their  successors.  The  Mayor  and  Presidents  of 
Councils  at  the  time  the  Act  passed,  are  evidently  intended, 
and  no  others.  The  municipal  election  was  at  hand,  when 
the  position  of  all  of  them  must  cease,  and  the  then  incum¬ 
bents  being  then  ascertained,  the  Legislature,  in  committing 
such  important  trusts,  undoubtedly  intended  to  confer  them 
upon  those  who  were  then  well  known,  and  in  whom  they 
had  confidence,  rather  than  in  those  who  were  necessarily 
uncertain,  and  dependent  upon  the  issue  of  political  strife. 
No  limitation  is  made  to  those  holding  the  office  for  the 
time  being,  or  any  provision  extending  the  power  to  those 
then  holding  these  offices  after  the  terms  of  such  offices  shall 
have  expired,  and  the  complainants  argue  that  from  this 
defect  in  the  Act  itself,  of  which  the  city  has  the  right,  in 
this  case,  to  take  advantage,  upon  the  termination  of  the 
respective  terms  of  these  incumbents,  the  Commission  itself 
became  void  from  the  want  of  proper  parties  to  fill  its  re¬ 
quisitions. 

That  the  Act  itself  was  intended  to  designate  known 
persons,  is  further  evident  from  the  fact  that  the  Judges  of 
the  two  Courts  named  are  such,  and  no  discrimination 
being  made  between  them,  and  the  Mayor  and  Presidents 
of  Councils,  by  designating  the  latter  “  for  the  time  being,” 
the  inference  is  plain,  that  the  successors  of  the  latter  were 
never  intended  to  be  clothed  with  the  same  authority. 

Besides  this,  power  is  conferred,  on  the  part  of  the  Com¬ 
missioners,  to  meet  within  two  months.  The  meeting  might 
have  taken  place  before  the  municipal  election,  the  Com¬ 
missioners  prior  thereto  might  have  decided  upon  the 
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location  of  the  buildings,  and  prepared  and  advertised  the 
contract  and  its  terms,  and  solicited  proposals  for  building, 
and  tlien,  if  the  power  is  shifting  and  changeable,  and  con¬ 
ferred  upon  their  successors  the  result  of  the  municipal 
election  might  have  ousted  three  of  them,  leaving  no  choice 
whatever  to  their  successors  as  to  these  points  already  de¬ 
cided,  except  to  carry  out  that  which  had  previously  been 
settled  upon  and  concluded. 

It  so  happens  that  the  Mayor  and  the  President  of  the 
Common  Council  are  still  the  same,  but  if  it  be  conceded, 
for  the  sake  of  argument,  that  although  the  successors  in 
office  of  those  who  filled  these  positions  at  the  time  of  the 
passage  of  the  bill,  were  not  intended,  that  the  designation 
of  these  parties  are  designations  of  persons,  and  not  of  office, 
then  a  difficulty  arises  in  the  case  of  the  President  of  the 
Select  Council,  which  shows  that  the  Board  of  Commis¬ 
sioners  has  not  been  organized  according  to  the  provisions 
of  the  Act.  Mr.  Cornman  was  President  of  the  Select 
Council  on  the  2d  of  May,  1860 ;  his  term  of  office  ex¬ 
pired  on  the  7th  day  of  May,  1860.  lie  then  ceased  to  be 
President  of  that  body,  or  even  a  member  of  it.  Mr. 
Cuyler  was  not  elected  President  until  the  10th  day  of  May, 
1860.  For  three  days,  therefore,  there  was  no  President 
of  Select  Council,  and  upon  the  supposition  that  the  office 
was  transitory,  and  to  be  filled  only  by  those  who  for  the 
time  being  occupied  it,  the  Board,  during  that  time,  could 
not  have  been  organized — one  constituent  element  was 
wanting — the  Act  became  inoperative  and  void.  If  no 
President  had  been  elected  during  the  interval  that  would 
have  elapsed  between  the  7th  of  May  and  the  expiration  of 
two  months  from  the  2d  of  April,  1860,  during  which 
period  the  Board  were  ordered  to  organize,  and  failing 
which  organization  their  functions  would  have  ceased  and 
ended,  can  any  one  doubt  that  the  Commission  would  have 
been  at  an  end  ?  And  can  any  other  result  flow  from  the  fact 
that  during  three  days  of  that  time,  the  Board  of  Com¬ 
missioners  could  not  have  been  organized,  and  that  its 
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vitality  for  that  period  at  least,  was  gone?  Once  destroyed, 
the  election  of  a  President  could  not  relieve  it.  The  office 
could  not  be  held  in  abeyance,  and  thus  be  defunct  at  one 
time  and  brought  again  into  being  at  another. 

And  if  the  commission  was  not  conferred  upon  the  suc¬ 
cessors  of  the  parties  named,  and  if  it  was  not  dissolved  by 
the  expiration  of  their  terms  of  office,  then  the  complainants 
submit  to  the  Court,  that  Mr.  Cornman  and  not  Mr.  Cuyler  was 
a  member  of  that  commission,  and  that  not  having  declined 
the  appointment,  having  never  been  notified  of  its  meetings, 
having  taken  no  part  in  the  organization  of  the  Board  or 
its  deliberations,  the  commission  has  never  been  duly  or¬ 
ganized  during  the  two  months  specified,  and  its  powers  are 
now  at  an  end. 

But  a  more  serious  difficulty  arises  when  the  position  of 
the  Judges  of  the  District  Court  is  considered.  Three  gen¬ 
tlemen  constitute  that  Court,  and  two  of  them  have  declined 
acting  as  commissioners.  They  were  not  present  at  the 
organization  of  the  Board. 

If  the  Act  of  1860  designates  the  persons  who  are  to  act 
as  commissioners  by  name— if  their  titles  are  but  a  designa¬ 
tion  of  their  persons—then  it  is  clear  that  all  must  join  in 
the  execution  of  the  powers  conferred.  The  decisions  are 
express  upon  the  point  in  numerous  cases. 

For  the  position  taken,  that  they  are  to  be  considered  as 
individuals,  and  that  their  titles  are  but  designations  of 
their  persons,  we  have  high  authority  in  Hayburn’s  case,  2 
Dallas,  409,  where  in  a  similar  case  it  was  so  considered, 
though  not  in  the  shape  of  a  decision,  by  some  of  tbe 
greatest  of  the  legal  minds  of  that  period. 

If  the  commissioners  are  to  be  considered  as- ranged  into 
classes,  then  the  majority  of  each  class  must  at  least  be  rep¬ 
resented.  Two,  therefore,  of  the  Judges  of  this  Court,  must 
represent  them  in  the  Board. 

But  under  either  view,  it  is  clear  from  the  decisions,  that 
the  organization  is  defective.  Whilst  it  is  no  doubt  true? 
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as  a  legal  proposition,  that  whether  in  a  commission  of  a 
public  nature  or  for  the  transaction  of  public  business,  a 
majority  may  act,  yet  all  must  first  convene,  and  the  com¬ 
mission  is  entitled  to  the  views  and  deliberations  of  all. 

The  following  decisions  are  cited  to  establish  these  points. 

Case  of  a  Turnpike  Road  by  Chad’s  Ford  to  the  State 
Line.  5  Binney,  page  481. 

The  syllabus  is  as  follows ; 

Where  several  persons  are  authorized  to  do  a  private  act 
they  must  all  join,  but  where  they  are  authorized  to  do  an 
act  of  a  public  nature,  which  requires  deliberation,  though 
all  should  he  convened^  a  majority  may  decide.  Hence,  where 
an  Act  of  Assembly  provided  that  if  a  certain  turnpike 
road  should  be  laid  out  upon  any  land  whereby  the  owner 
should  suffer  damage,  he  might  apply  to  the  County  Court, 
who  should  appoint  six  disinterested  persons  to  view  and  ad¬ 
judge  the  amount  of  the  damage  so  done,  which,  if  approved 
by  the  Court,  should  be  paid  by  the  Turnpike  Companjq  it 
was  held  that  if  the  whole  number  vieAved,  five  might  ad¬ 
judge  the  damage"'. 

And  say  the  Court,  on  page  484: 

The  only  point  of  serious  difficulty  is  that,  the  Act  re¬ 
quires  six  persons  to  view  and  adjudge  the  damages,  six 
viewed  but  five  only 'adjudged.  It  is  conceded  that  where 
several  persons  are  authorized  to  do  a  private  act,  they 
must  all  join,  because  unless  the  contrary  is  expressed,  the 
intent  of  the  person  granting  the  authority  mustdiave  been 
that  it  should  be  the  joint  act  of  all.  It  is  conceded^  too,  that 
when  several  persons  are  authorized  to  do  on  act  of  a  public 
nature  which  requires  deliberation,  they  all  should  be  convened, 
because  the  advice  and  opinion  of  all  may  be  useful,  though 
all  do  not  unite  in  opinion. 

And  the  same  doctrine  is  held  in  the  most  modern  case 
in  our  Reports,  Paradise  Road,  5  Casey,  20:  ‘‘  When  seve¬ 
ral  persons  are  authorised  to  do  an  act  of  a  public  nature, 
they  must  all  deliberate,  though  a  majority  may  decide.” 


16 


McCready  v.  Thomas.  9  Sergeant  and  Rawle,  94. 

The  syllabus  is  as  follows : 

Where  a  number  of  persons  are  entrusted  with  powers 
of  a  general  nature,  and  all  are  assembled,  a  majority  may 
act  if  regular  notice  has  been  given.  But  where  a  certain 
number  of  trustees  are,  by  Act  of  Assembly,  to  be  appointed 
and  sworn,  all  must  be  appointed  and  sworn  before  a  ma¬ 
jority  can  act,  though  the  law  vests  in  the  majority  all  the 
powers  of  the  whole. 

And  say  the  Court,  on  page  99  : 

In  all  matters  of  public  concern  the  voice  of  the  majority 
must  govern.  Whether  the  statute  expressly  authorizes  a 
majority  to  act  or  is  silent,  the  principle  to  be  extracted 
from  the  numerous  cases  on  this  head  is,  that  where  a  num¬ 
ber  of  persons  are  entrusted  with  powers  not  of  mere  private 
confidence,  but  in  some  respects  of  a  general  nature,  and  all 
of  them  are  assembled^  the  majority  will  conclude  the  mi¬ 
nority.  See  Co.  Litt.  185.  To  this  I  would  add,  if  regular 
notice  be  given  to  all,  the  majority,  when  they  have  met, 
become  just  as  competent  to  decide  as  if  the  whole  had  met, 
and  in  contemplation  of  law  it  is  the  act  of  all. 

Where  an  act  confers  an  authority  on  three,  and  requires 
a  particular  qualification,  making  that  qualification  a  con¬ 
dition  precedent,  it  seems  to  me  that  to  give  the  body  a  legal 
existence^  it  must  consist  of  the  required  number^  not  only  to  be 
nominated^  but  to  be  qualified  to  act,  that  until  the  whole  num¬ 
ber  accept  and  are  qualified,  it  cannot  be  said  that  there  are 
three  trustees,  consequently  where  there  are  but  two  who  ac¬ 
cept  and  qualify,  they  cannot  be  said  to  be  a  majority  of  the 
trustees,  for  the  person  nominated  but  not  accepting,  cannot 
be  called  a  trustee. 

Yv’att’s  Reports,  Yol.  IX.,  p.  466. 

The  Commonwealth  ex  relatione  Hall  against  the  Canal 
Commissioners. 

The  syllabus  is : 

A  power  of  a  private  nature  must  be  executed  by  all  to 
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whom  it  is  given — but  a  power  of  a  public  nature  may  be 
executed  by  a  majority.  The  criterion  seems  to  be,  not  so 
much  the  character  of  the  power,  or  of  the  act  to  be  done 
by  virtue  of  it,  as  the  character  of  the  agent  appointed  for 
the  performance  of  it. 

An  authority  given  to  several  as  individuals,  is  presumed 
to  have  been  given  to  them  for  their  personal  qualifications, 
and  with  a  view  to  an  execution  of  it  by  them  all. 

And  in  the  opinion  of  the  Court,  on  page  571 : 

The  criterion,  however,  seems  to  be,  not  so  much  the 
character  of  the  power,  or  of  the  act  to  be  done  by  virtue 
of  it,  as  the  character  of  the  agent  appointed  for  the  per¬ 
formance  of  it.  Perhaps  the  result  of  the  cases  is,  that  an 
authority  committed  to  several  as  individuals ^  is  presumed 
to  have  been  given  to  them  for  their  personal  qualification, 
and  with  a  consequent  view  to  an  execution  of  it  by  them 
all ;  but  that  where  it  is  committed  to  them  as  a  body,  there 
is  no  presumption  in  the  way  of  the  usual  method  of  cor¬ 
porate  action  by  a  majority. 

Sergeant  &  Rawle’s  Reports,  vol.  VI.,  p.  166. 

Commissioners  of  Allegheny  County  against  Lecky. 

On  page  170,  in  the  opinion  of  the  Court — 

When  powers  are  granted  to  several  persons  to  transact 
private  business,*  the  rule  is  that  all  must  join  in  the  execu¬ 
tion  of  the  power.  But  this  rule  was  never  applied  to 
public  business  of  a  judicial  nature,  nor  to  public  business  of 
a  deliberative  nature,  though  not  strictly  judicial,  nor  to  cases 
where  powers  are  given  to  Corporate  bodies. 

In  the  case  of  the  Baltimore  Turnpike^  (5  Binney,  481,) 
the  power  to  assess  damages  was  vested  in  six  persons,  and 
it  was  decided  by  this  Court  that,  the  whole  number  having 
viewed  the  road,  five  only  might  assess  the  damages. 

Cooper  &  Grove  vs.  Lampeter  Township,  8  Watts, 
page  125. 

The  syllabus  is : 


‘:8 

One  supervisor  cannot  bind  the  Township  for  the  per¬ 
formance  of  a  contract,  the  propriety  of  entering  into  which 
was  the  subject  of  deliberation  and  the  exercise  of  judg¬ 
ment;  it  requires  the  action  and  assent  of  both.  Hence  a 
contract  entered  into  by  one  for  the  erection  of  wing  walls 
to  a  bridge  which  had  been  built  by  the  county,  cannot  be 
enforced  by  action  against  the  township. 

And  say  the  Court,  page  128  : 

The  agent  of  a  corporate  body  can  act  only  in  the  mode 
and  to  the  extent  prescribed  by  the  law  creating  such  cor¬ 
poration.  So  where  power  is  granted  to  several  persons  to 
transact  private  business,  the  rule  is,  all  must  join  in  the 
execution  of  the  power.  But  this  rule  is  never  applied  to 
public  business  of  a  judicial  nature,  nor  to  public  business 
of  a  deliberative  nature,  though  not  strictly  judicial.  (Com¬ 
missioners  of  Allegheny  County  'Os.  Leckey.  6  Serg.  k 
llawle,  170.)  But  when  the  business  is  public  or  private, 
less  than  a  majority  cannot  act  without  express  power  given 
by  the  principal,  unless  the  act  to  be  done  is  clearly  minis¬ 
terial.  When  the  business  requires  deliberation,  consulta¬ 
tion  and  judgment,  one  of  two  or  more  agents  cannot  do  it 
without  or  contrary  to  the  consent  of  their  associates.  In 
5  Binney^  485,  it  is  conceded  that  where  several  persons  are 
authorleLed  to  do  an  act  of  a  ])VLhlic  nature  which  requires 
deliberation,  all  should  be  convened;  because  the  advice  and 
opinions  of  all  may  be  useful^  though  they  do  not,  as  is  there 
said,  unite  in  opinion.  And  in  the  same  case,  a  clear  dis¬ 
tinction  is  made  between  matters  purely  ministerial  and 
those  of  a  deliberative  nature. 

Johnston  vs.  Bingham.  9  W.  k  S.  56. 

When  powers  are  granted  to  several  persons  to  transact 
private  business,  all  must  join  in  the  execution  of  it.  And 
the  rule  applies  to  all  cases,  whether  the  duty  be  ministerial 
or  judicial. 
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St.  Mary’s  Church  case.  7  S.  &;  R.,  517. 

In  corporations  where  there  are  different  classes,  the 
majority  of  each  class  must  consent  before  the  charter  can 
be  altered,  if  there  be  no  provision  in  the  charter  respecting 
alterations. 

Under  the  principles  of  law  decided  in  these  various 
cases,  this  Commission  has  been  defectively  organized. 
This  is  the  case  if  the  two  Judges  of  the  District  Court  are 
to  be  considered  as  .persons  essential  to  its  due  organization, 
either  individually  or  as  forming  part  of  a  class,  or  whether 
Mr.  Cornraan  is  to  be  considered  as  a  member  of  the 
Board.  It  is  submitted,  under  the  authority  of  Comth.  vs. 
Canal  Commissioners,  cited  on  page  6th,  that  the  authority 
committed  to  these  Commissioners  was  committed  to  them 
as  individuals,  and  with  a  view  to  its  execution  by  them 
all — that  therefore  Mr.  Cornman  was  a  member  of  the 
Board,  and  not  being  present  at  the  organization  of  the 
Board,  or  notified  or  invited  to  organize  with  them,  such 
organization  was  defective  and  void. 

The  propriety  of  this  doctrine  will  appear  more  obvious, 
when  the  structure  of  the  Bill  itself  is  considered. 

The  Act  uses  two  words,  “  Commissioners”  and  Board 
of  Commissioners,”  but  they  are  evidently  used  as  meaning 
one  and  the  same  thing.  The  first  section  designates  them 
Commissioners;  the  second  enacts  that  the  said  Board  of 
Commissioners  shall  meet  within  two  months.  The  fourth 
section  enacts  that  the  Commissioners  shall  prepare  the 
contract,  and  the  fifth,  that  the  Commissioners  shall  require 
the  Mayor  of  the  City  to  borrow  the  amount  necessary  for 
the  payment  of  the  expense  incurred. 

These  words  are  used  so  expressly  and  cautiously,  that 
no  one  can  doubt  the  intention  of  the  Legislature.  They 
are  Commissioners,  and  a  Board  of  Commissioners  which 
can  only  be  constituted  and  organized  by  the  presence  of 
all  entitled  to  a  seat,  and  whose  acts  would  be  the  acts  of 
L.-5 
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all,  or  at  least  of  a  majorifcj  of  tliose  named  as  Commis¬ 
sioners. 

If  two  may  resign  and  the  Board  still  exercise  its  func¬ 
tions,  why  may  not  five,  and  thus  leave  the  important  duties 
contemplated  by  the  act  to  be  controlled  by  three. 

But  if;  as  complainants  contend,  all  must  convene,  but  a 
majority  of  the  whole  number  named  as  Commissioners 
must  decide  upon  the  points  submitted  to  them,  then  the 
acts  of  the  Commissioners  passed  by  less  than  a  majority 
of  the  whole  number  are  void. 

How  important  the  application  of  these  principles  of  law 
are  in  the  present  case,  will  appear  from  the  principal  de¬ 
cision  already  made  by  the  Commissioners  relative  to  the 
location  of  the  buildings.  Seven  of  the  Commissioners  only  , 
were  present ;  four  of  the  number,  less  than  a  majority  of 
the  whole;  voted  for  the  location  at  Penn  Square,  whilst 
three  opposed  it.  And  the  decision  of  this  point  becomes 
still  more  important,  in  view  of  the  adoption  of  the  plans 
and  estimates  for  the  proposed  buildings,  and  the  proposals 
for  a  loan,  which  will  be  for  the  future  action  of  the  Board. 

But  the  appellants  further  contend,  that  the  Commission¬ 
ers  have  largely  transcended  the  powers  conferred  upon 
them. 

The  act  speaks  of  the  erection  of  suitable  public  build¬ 
ings.  This  term  the  Commissioners  have  construed  to  em¬ 
brace  as  well  the  buildings  necessary  for  the  city  in  the 
transaction  of  its  municipal  affairs,  for  its  officers,  trustees, 
agents,  boards,  directors  and  controllers,  as  for  those  in 
which  the  courts  are  to  be  contained,  and  which  are  to  be 
appropriated  to  the  officers  connected  with  them,  or  whose 
location  is  required  in  the  county,  as  county  and  State 
offices,  as  contradistinguished  from  those  that  are  local  and 
private. 

The  appellants  respectfully  contend,  that  the  term  public 
buildings  can  only  refer  to  the  latter,  and  cannot  by  any 
construction  be  made  to  embrace  the  former.  It  is  submit¬ 
ted  that  the  Legislature  has  no  right  to  compel  the  erection 
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of  the  former,  or  to  decide  whether  the  accommodations 
already  afforded  them  are  or  are  not  suitable.  Whilst  it  is 
true  that  the  Chambers  of  Councils  and  all  corporations  and 
boards  authorized  by  the  Act  of  1854,  are  to  be  open  to  the 
admission  of  the  public,  it  is  equally  true,  that  by  the  fifty- 
second  section  of  the  same  Act,  exception  is  made  in  the 
case  of  the  Board  of  Health  and  Inspectors  of  the  County 
Prison,  whose  deliberations  it  is  declared  shall  be  private. 

It  can  scarcely  be  contended  that  the  Trustees  of  the 
Girard  Estates,  the  Trustees  of  the  Gas  Works,  the  Guar¬ 
dians  of  the  Poor,  the  office  of  Chief  Engineer,  are,  in  any 
strict  sense  of  the  term,  public  offices.  Their  records  are 
not  subject  to  the  inspection  of  the  public;  no  one  is  en¬ 
titled  to  admission  unless  upon  private  business  ;  whilst  the 
records  of  a  public  office  are  open  to  the  inspection  of  all 
whether  personally  interested  or  not,  who  may  apply  for 
that  purpose. 

Complainants  further  contend,  that  the  intention  of  what 
buildings  were  contemplated  in  the  passage  of  the  act,  is 
perhaps  manifest  from  an  expression  used  in  the  act,  which 
prescribes  that  the  buildings  shall  be  erected  on  any  part  of 
Independence  or  Penn  Square.  It  so  happens  that  Penn 
Square  is  divided  into  four  separate  and  distinct  parts  by 
the  intersection  of  Broad  and  Market  streets.  It  is  pro¬ 
posed  by  the  Commissioners  to  use  two  of  such  parts.  It 
is  submitted  that  this  is  appropriating  more  of  the  Square 
than  the  Act  contemplated,  and  as  one  part  alone  is  not 
more  than  sufficient  for  the  erection  of  buildings  purely 
public,  it  was  the  obvious  intention  of  the  legislature  in  the 
use  of  the  word  part,  to  designate  that  one  part  alone  was 
sufficient  for  the  erection  of  the  public  buildings  designated 
by  the  Act. 

The  bill  sets  forth,  that  doubts  have  been  entertained 
by  some  of  the  Board  whether  any  part  of  Independence 
Square  can  be  used  for  the  erection  of  the  public  buildings, 
owing  to  the  nature  of  the  original  grant,  and  whether, 
therefore,  any  choice  is  given  as  to  location,  and  whether, 
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if  no  choice  is  given,  the  Act  is  not  imperative  and  void 
on  that  account.  There  is  no  repealing  clause  in  the  bill  as 
to  the  restrictions  contained  in  the  deed  to  the  city,  and 
therefore  there  is  no  repeal  except  by  implication  from  the 
terms  of  the  Act,  as  well  as  from  the  Act  of  16th  of  March, 
1847,  (Pamphlet  Laws,  page  471,)  allowing  the  Commis¬ 
sioners  of  Philadelphia  County  to  locate  Court  Houses  and 
a  City  Hall  on  the  Square;  the  Act  of  1853,  (Pamphlet 
Laws,  31,)  authorising  the  erection  of  a  monument,  or  the 
Act  of  1860.  This  point  whether  the  restrictions  in  the 
deed  are  removed  by  these  Acts,  is  left  for  decision  without 
argument,  as  no  preference  is  expressed  on  behalf  of  the 
City  for  either  location. 

These  restrictions  will  appear  on  reference  to  Schedule  C., 
appended  to  the  bill. 

The  decision  of  this  point  becomes  of  importance  if  the 
Court  should  be  of  opinion  that  the  Board  of  Commission¬ 
ers  has  been  duly  constituted,  but  that  the  act  of  location 
must  be  by  a  majority  of  the  whole  number,  as  contended 
for,  which  would  throw  again  open  the  question  of  location 
for  the  decision  of  the  Commissioners. 

It  is  perhaps  proper  in  this  connection  to  state,  that  the 
legal  adviser  of  the  city  has  felt  it  his  duty,  under  the  di¬ 
rections  of  the  City  Councils,  to  present  and  urge  to  the 
Court,  to  the  best  of  his  ability,  any  and  every  point  and 
argument  that  will  tend  to  defeat  the  act  complained  of ; 
but  he  has  also  felt  it  his  duty  at  the  same  time  to  take  care 
that  the  interests  of  all  classes  of  citizens  upon  the  impor¬ 
tant  points  involved  in  the  present  controversy,  should  be 
properly  presented,  without  partiality  or  bias,  so  that  no 
difficulties  of  interpretation  may  hereafter  arise  on  any 
point  in  case  the  validity  of  the  act  is  affirmed — thus  pre¬ 
venting  litigation,  and  any  sacrifice  of  the  interests  of  the 
whole  community  affected  by  it. 

It  is  further  submitted  that  the  act  of  1860  is  contrary  to 
the  Constitution  and  laws  of  this  State,  and  null  and  void, 
for  the  following  reasons  : 
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The  whole  of  the  local  judiciary  are  appointed  commis¬ 
sioners.  The  powers  and  duties  imposed  upon  them  by  the 
act  are  not  judicial,  but  in  derogation  thereof.  They  are 
not  within  the  purview  of  any  act  creating  the  office  they 
hold.  There  was  high  authority  in  Rayburn’s  case,  2  Dallas, 
409,  for  refusing  to  accept  the  office. 

Besides  this,  the  duties  assigned  by  the  act  to  the  judges, 
are  unconstitutional  and  void,  because  they  form  no  part 
whatever  of  the  duties  imposed  upon  the  judiciary  by  the 
Constitution  of  the  State,  and  are  in  direct  opposition  thereto. 
The  intention  was  to  keep  the  minds  of  the  judiciary  nn- 
biassed,  and  not  to  make  them  judges  in  their  own  cases. 
Acts  of  Assembly  have  been  passed  to  assist  them  when¬ 
ever  cases  are  brought  before  them  in  which  they  are  par¬ 
ties  and  interested  ;  but  it  is  submitted  that  the  provisions  of 
these  acts  do  not  reach  the  difficulties  that  will  arise  under 
the  act  of  1860. 

By  the  Act  of  14th  April,  1834,  Pamphlet  Laws,  349,  it 
is  provided  that 

“Special  courts  of  common  pleas  shall  be  holden  in  the 
several  counties  of  this  Commonwealth,  at  the  respective 
places  appointed  by  law  for  holding  courts  of  common 
pleas,  in  every  of  the  cases  following,  to  wit : 

1st.  Whenever  the  president  judge  of  any  of  the  said 
courts  shall  be  personally  interested  in  the  event  of  any 
cause  depending  in  any  county  of  his  district. 

2d.  Whenever  the  title  under  which  the  parties  or  either 
of  them  claim  in  any  cause  depending  as  aforesaid,  shall 
have  been  derived  from  or  through  such  president,  or  when¬ 
ever  the  president  shall  hold  under  the  same  title  with 
either  of  the  parties  in  the  cause. 

3d.  Whenever  any  near  relative  of  the  president  judge 
of  any  of  the  said  courts  shall  be  a  party  to  any  cause  de¬ 
pending  as  aforesaid,  or  interested  in  the  event  thereof. 

4th.  Whenever  the  president  judge  of  any  of  the  said 
courts  shall  have  been  concerned  as  an  attornev  or  counsel 
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for  either  of  the  parties  in  any  suit  depending  as  aforesaid, 
or  in  any  other  cause  touching  the  same  subject  matter,  or 
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for  any  other  person  under  whom  the  said  parties  or  either 
of  them  claim.” 

The  Supreme  Court  has  original  jurisdiction  within  the 
city  of  Philadelphia  only  in  cases  where  the  amount  in  con¬ 
troversy  exceeds  $500;  and  the  consequence  of  any  attempt 
to  carry  out  this  act  will  be  that  the  Judges  of  the  Common 
Pleas  and  District  Court  will  be  asked  to  adjudicate  ques¬ 
tions  growing  out  of  the  very  contract  they  have  been  in¬ 
strumental  in  making,  and  the  bonds  taken  to  secure  a  com¬ 
pliance  with  its  provisions. 

Nor  is  the  difficulty  less  in  relation  to  the  Council  men. 

They  are  expressly  debarred  by  the  provisions  of  the 
Consolidation  Act,  from  having  or  taking  any  part  in  the 
contracts  of  the  city,  or  in  the  performance  of  executive 
duties. 

By  section  50,  of  act  of  1854,  it  is  provided:  That  no 
member  or  members  of  council,  whether  a  committee  or 
otherwise,  shall  make  any  disbursement  of  corporate  moneys, 
nor  audit  the  accounts  thereof,  nor  perform  any  other  execu¬ 
tive  duty  whatever.” 

And  by  sect.  51,  it  is  enacted  :  That  if  any  Councilman, 
Guardian  of  the  Poor,  member  of  the  Board  of  Health, 
Controller,  or  Director  of  the  Public  Schools,  or  Warden, 
Inspector  of  the  Pi’ison,  or  any  other  member,  officer,  or 
agent  of  the  said  city  corporation,  or  of  any  corporation  or 
department  by  the  act  recognized,  or  clerk  therein,  shall  at 
any  time  be  directly  or  indirectly  interested  in  any  sale  to, 
or  contract  for,  supplies  to  be  furnished  to  said  city  or  to 
any  corporation  or  department  by  this  act  recognized,  or 
placed  under  the  supervision  of  Councils,  of  which  he  shall 
be  a  member  or  officer,  clerk  or  agent,  or  shall  receive  any 
gratuity,  money,  or  property  whatsoever,  by  reason  of  such 
sale  or  contract,  or  shall  take  any  fee  beyond  that  prescribed 
by  law,  he,  if  a  councilman,  or  elective  officer,  or  officer  ap¬ 
pointed  by  Court,  shall  be  impeached  in  manner  herein¬ 
before  provided,  and  if  found  guilty,  shall  forfeit  and  vacate 


his  seat ;  and  if  any  officer,  or  clerk  appointed  by  Councils, 
shall  be  removed  from  his  office  or  appointment.” 

But  the  acts  and  doings  of  the  departments  as  commis¬ 
sioners,  are  at  entire  variance  with  the  chartered  rights  of 
the  city  of  Philadelphia.  They  design  to  contract  for  and 
erect  the  buildings  without  the  assent  of  the  city  or  its 
Councils,  and  without  any  appropriation  being  previously 
made  for  the  amount  to  be  expended,  or  the  loan  to  be 
created  for  its  payment. 

By  the  Act  of  April  4th,  1796,  3  Smith,  272,  the  whole 
legislative  power  of  the  said  city  is  exclusively  vested  in 
said  Select  Councils. 

By  the  Act  of  1854,  Pamph.  Laws,  21,  the  legislative  powers 
of  said  city  are  vested  in  two  bodies,  to  be  called  the  Select 
and  Common  Councils  ;  and  the  privileges  of  said  city  under 
former  acts  are  conferred  upon  the  consolidated  city. 

By  the  Act  of  1854,  sect.  39,  it  is  provided  that  the  City 
Councils  shall  fix  the  rate  and  levy  all  the  taxes  now  au¬ 
thorized  by  law  within  the  limit  of  said  city  and  county, 
except  the  State  tax,  and  direct  the  amount  to  be  applied 
and  paid  by  the  City  Treasurer,  to  health,  school,  poor, 
city,  and  other  purposes,  according  to  law.  The  said  taxes 
shall  be  voted,  so  as  to  show  how  much  is  raised  for  said 
objects  respectively;  they  shall  be  collected  and  accounted 
for  to  the  Treasurer,  as  one  city  and  county  tax. 

That  no  money  shall  be  hereafter  borrowed  on  the  faith 
and  credit  of  said  City,  unless  the  Ordinance  or  other  au¬ 
thority  authorizing  the  same,  shall  have  been  introduced  at 
one  stated  meeting  of  the  Common  Council,  and  the  draft 
thereof  published  in  at  least  two  of  the  newspapers  of  the 
City  daily,  for  four  weeks  before  the  final  consideration 
and  passage  thereof  by  the  said  Common  Council.  And  at 
any  stated  meeting  of  the  Select  Council,  held  at  least  one 
'week  after  the  final  consideration  of  any  such  Ordinance  by 
the  Common  Council,  the  Select  Council  may  consider  and 
act  upon  any  such  Ordinance,  but  the  Select  Council  shall 
not  originate  any  Ordinance  or  other  authority  for  borrow- 
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ing  money  and  no  loan  shall  be  authorized  without  a  vote 
of  two-thirds  of  the  whole  number  of  the  meuibers  of  each 
Council. 

By  the  Act  of  April  21st,  1858,  Sec.  5,  Pamphlet  Laws, 
885,  it  is  provided. 

That  no  debt  or  contract  hereafter  incurred  or  made  shall 
be  binding  upon  the  City  of  Philadelphia  unless  authorized 
by  law  or  ordinance,  and  an  appropriation  sufficient  to  pay 
the  same  be  previously  made  by  Councils,  Provided,  That 
persons  claiming  unauthorized  debts  or  contracts  may  re¬ 
cover  against  the  person  or  persons  illegally  making  the 
same. 

Now  the  Act  of  1860  does  not  repeal  these  Acts,  and  its 
provisions  must  be  construed  in  accordance  therewith.  The 
attempt,  therefore,  to  advertise  for  plans  and  estimates,  to 
make  a  contract,  and  to  create  a  loan,  without  the  previous 
assent  of  Councils,  is  in  direct  violation  of  the  Acts  cited 
and  referred  to. 

If  it  be  said  they  are  repealed  by  the  Act  of  1860,  then 
the  latter  Act  is  unconstitutional  and  void.  It  violates  the 
chartered  rights  of  the  City,  it  takes  away  her  inherent 
and  exclusive  power  of  taxation  for  municipal  purposes— it 
places  within  the  control  of  a  few  the  power  of  creating  a 
debt  of  unlimited  extent— it  enables  the  Commissioners  to 
create  a  tax  which  others  are  to  pay — it  compels  a  taxation 
of  one-thirtieth  part  of  the  debt  each  year  for  thirty  years, 
and  although  by  creating,  as  is  proposed  by  the  Act,  a 
sinking  fund,  the  natural  operation  of  which  will  extinguish 
the  debt  in  some  twelve  or  thirteen  years,  it  still  compels 
the  levying  of  the  tax  and  an  accumulation  of  money  in 
the  treasury  without  any  ostensible  purpose. 

If  this  Act  is  to  receive  the  interpretation  contended  for, 
then  it  gives  the  power  to  one  man,  or  a  body  of  men,  to 
create  a  tax  which  others  are  to  pay.  In  this  instance  to 
be  sure,  it  is  a  corporation,  and  the  exercise  of  power  may 
not  appear  so  monstrous.  But  if  a  commission  can  be  con¬ 
fided  to  nine  of  our  own  citizens  to  create  and  levy  an  in- 
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